June 28, 2023

Freedom of Information Act Officer
U.S.D.A Forest Service
Washington Office

1400 Independence Ave, S.W.
Washington, D.C. 20250

SENT VIA U.S. MAIL - RETURN RECEIPT REQUESTED
RE: Freedom of Information (“FOIA”) Request of Santa Fe Forest Collation
Dear FOIA Officer,

The Santa Fe Forest Coalition (“Coalition”) is an all volunteer nonprofit that educates the
public, the media and policy makers on critical issues concerning forest and wildlife preservation
in New Mexico. Member groups include Wild Watershed, Once a Forest, Multiple Chemical
Sensitivities Taskforce, La Cueva Guardians, Tree Huggers Santa Fe and over 200 individual
members. Consistent with its mission, the Coalition hereby requests copies of records from the
U.S. Forest Service, as described in this request below.

|. REQUEST

The term “record” or “records” will be used in this request. This term is defined in 5
U.S.C. § 552()(2)(A). For this request, the term “records” refers to documents, correspondence
(including inter and/or intra-agency correspondence as well as correspondence with entities or
individuals outside the federal government), emails including attachments, letters, notes,
recordings, telephone records, telephone notes, telephone logs, text messages, chat messages,
minutes, memoranda, comments, files, presentations, consultations, biological opinions,
assessments, evaluations, schedules, papers published and/or unpublished, reports, studies,
photographs and other images, data (including raw data, GPS or GIS data, UTM, LiDAR, etc.),
maps, and/or all other responsive records, in draft or final form.



Furthermore, agencies must preserve all the records requested herein while this FOIA
request is pending or under appeal. The agency shall not destroy any records while they are the
subject of a pending request, appeal, or lawsuit under the FOIA. If any of the requested records
are destroyed, the agency and responsible officials are subject to attorney fee awards and
sanctions, including fines and disciplinary action. A court held an agency in contempt for
“contumacious conduct” and ordered the agency to pay plaintiff's costs and fees for destroying
“potentially responsive material contained on hard drives and email backup tapes.” In another
case, in addition to imposing a $10,000 fine and awarding attorneys’ fees and costs, the court
found that an Assistant United States Attorney prematurely “destroyed records responsive to
[the] FOIA request while [the FOIA] litigation was pending” and referred him to the Department
of Justice’s Office of Professional Responsibility.

Santa Fe Forest Coalition requests from the U.S.D.A Forest Services, Washington Office,
pursuant to FOIA:

Santa Fe Mountains Landscape Resiliency Project, Santa Fe National Forest, Espafiola and
Pecos-Las Vegas Ranger Districts:

1. All records which discuss or describe information provided to the Forest Service Chief by
Forest Service employees concerning the Santa Fe Mountains Landscape Resiliency
Project #55088;

2. All records which discuss or describe communications to and from Members of Congress
concerning the Santa Fe Mountains Landscape Resiliency Project #55088;

3. All records which discuss and describe the studies of Dr. William Baker, Dr. Chad
Hanson, Dr. Dominick Della Sala and Dr. Dennis Odion in relation to the Santa Fe
Mountains Landscape Resiliency Project #55088;

4. All records which discuss or describe communications with the Council on
Environmental Quality within Executive Office of the President in relation to the Santa
Fe Mountains Landscape Resiliency Project #55088;

The Santa Fe National Forest Land Management Plan:

5. All records produced in the development of the Santa Fe National Forest Land
Management Plan #16318 which discuss and describe communication with the Biden
Administration’s initiative to conserve 30% of U.S. lands and waters by 2030 to combat
climate change and prevent biodiversity loss;

6. All records which discuss and describe studies of Dr. William Baker, Dr. Chad Hanson,
Dr. Dominick Della Sala and Dr. Dennis Odion in relation to the Santa Fe National
Forest Land Management Plan #16318;



The Gallinas Watershed Prescribed Fire, Las Dispensas Unit and the Hermit’s Peak/Calf Canyon

7.

10.

Wildfire, Santa Fe National Forest, Pecos-Las Vegas Ranger District:

All records which discuss or describe communications with the Council on
Environmental Quality within Executive Office of the President in relation the Gallinas
Watershed Prescribed Fire, Las Dispensas Unit and the Hermit’s Peak/Calf Canyon
Wildfire;

All records which discuss or describe communications to and from Members of Congress
concerning the Gallinas Watershed Prescribed Fire, Las Dispensas Unit and the Hermit’s
Peak/Calf Canyon Wildfire;

All records which discuss and describe communications and materials used in preparation
of the Office of the Chief’s Gallinas-Las Dispensas Prescribed Fire Declared Wildfire
Review, Santa Fe National Forest, Southwestern Region, April 2022.

Miscellaneous Request:

All records which discuss and describe the U.S. Supreme Court case Chevron U.S.A., Inc.
v. Natural Resources Defense Council, Inc.

This request is not meant to exclude any other records that, although not specifically

requested, are reasonably related to the subject matter of this request. If you or your office have
destroyed or have made a determination to withhold any records that could reasonably be
construed to be responsive to this request, I ask that you indicate this fact and the reasons
therefore in your response.

Under the FOIA Improvement Act of 2016, agencies are prohibited from denying

requests for information under FOIA unless the agency reasonably believes release of the
information will harm an interest that is protected by the exemption. Should you decide to invoke
a FOIA exemption, please include sufficient information for us to assess the basis for the
exemption, including any interest(s) that would be harmed by release, please include a detailed
ledger which includes:

1.

Basic factual material about each withheld record, including the originator, date, length,
general subject matter, and location of each item; and

Complete explanations and justifications for the withholding, including the specific
exemption(s) under which the record (or portion thereof) was withheld and a full
explanation of how each exemption applies to the withheld material.

Such statements will be helpful in deciding whether to appeal an adverse determination.

Your written justification may help to avoid litigation. If you determine that portions of the



records requested are exempt from disclosure, we request that you segregate the exempt portions
and mail the non-exempt portions of such records to my attention at the address below within the
statutory time limit.

The Coalition is willing to receive records on a rolling basis.

FOIA’s “frequently requested record” provision was enacted as part of the 1996
Electronic Freedom of Information Act Amendments, and requires all federal agencies to give
“reading room” treatment to any FOIA-processed records that, “because of the nature of their
subject matter, the agency determines have become the subject of subsequent requests for
substantially the same records.”

Also, enacted as part of the 2016 FOIA Improvement Act, FOIA’s Rule of 3 requires all
federal agencies to proactively “make available for public inspection in an electronic format”
“copies of records, regardless of form or format ... that have been released to any person ... and ...
that have been requested 3 or more times.”

Therefore, we respectfully request that you make available online any records that the
agency determines will become the subject of subsequent requests for substantially the same
records, and records that have been requested three or more times.

I1. APPLICATION FOR EXPEDITED PROCESSING

The Coalition requests expedited processing pursuant to 5 U.S.C. § 552(a)(6)(E). There is
a “compelling need” for these records, as defined in the statute, because the failure to obtain the
information sought could reasonably be expected to pose an imminent threat to the life or
physical safety of an individual or individuals. 5 U.S.C. § 552 (a)(6)(E)(i)(II).

A. The Urgency of Obtaining the Requested Records

Expedited treatment of this request is necessary because of the imminent risk to the lives
of community members caused by the escape of prescribed fire. Both the Santa Fe Mountains
Landscape Resiliency Project and the Santa Fe National Forest Land Management Plan authorize
and promote prescribed burning on a scale never before seen in northern New Mexico. The Santa
Fe Mountains Landscape Resiliency Project states that burning and other activities “can begin
immediately . . . pursuant to regulations at 36 C.F.R. 218 .. .” The Santa Fe National Forest Land
Management Plan went into effect in August 2022. Recent prescribed burning in the area has led
to devastating consequences, including loss of human life, serious injury, and inhabitable
conditions.

These exact consequences have been seen as recently as April of 2022, with prescribed
burning leading to three deaths, the loss of homes, clean drinking water, and other injuries.
Despite extreme dryness and windy spring weather, on April 6, 2022 a crew from the Santa Fe



National Forest intentionally started a fire near Las Vegas, New Mexico. The fire quickly
escaped to become the Hermits Peak/Calf Canyon wildfire that burned more than 340,000 acres,
the largest wildfire in New Mexico history. Nearly a thousand structures in one of the poorest
rural regions in the U.S. were burned to the ground. Three people died in post-fire flooding. The
Watershed provided drinking water to more than 17,000 people who were devastated by the loss
of their homes and access to potable water. A review by the Office of the Chief of the Forest
Service of the Gallinas Watershed Prescribed Fire, Las Dispensas Unit and the Hermit’s
Peak/Calf Canyon Wildfire found that the . . . environmental conditions in which the plan was
executed generated unforeseen challenges.” The review recommended changes to how
intentional ignitions are managed. (Ex. 101).

Additional escape prescribed fires have escaped on public lands in New Mexico in recent
decades. The Cerro Grande Fire of 2000, precipitated by a prescribed burn, destroyed more than
200 homes in Los Alamos, New Mexico, and burned 47,650 acres of the Santa Fe National
Forest and Bandelier National Monument; the Dog Head Fire of 2016 started by a spark from a
Forest Service masticator consumed 12 homes and burned 17,912 acres of the Cibola National
Forest.

The Santa Fe County Commission unanimously passed Resolution 2022-050 on July 12,
2022, requesting that an Environmental Impact Statement be prepared to address the legitimate
concerns of its constituents. The resolution specifically asked that all burning cease until . . .
risk reduction provided by these reviews is in place.” (Ex. 102) The controversy over how to
safely manage national forests is frequently aired in the local media (Ex. 103). There is clear
community concern over the consequences of prescribed burns, spurred by devastating
consequences of past prescribed burns.

It is unclear in an era of accelerating climate change whether additional procedural
measures will be effective in preventing a recurrence of tragedy caused by past prescribed burns.
Seemingly oblivious to the risk posed by its actions, the Santa Fe National Forest is pressing
ahead with the riskiest of intentional burns. In 2006 the Santa Fe National Forest analyzed the
risk of an escape fire just east of Santa Fe Mountains Landscape Resiliency Project. The
Environmental Assessment for the Gallinas Municipal Watershed Wildland-Urban Interface
Project found that . . . Prescribed burns may escape control measures . . . Burning unthinned
stands may pose the highest risk of fire escape.” (Ex. 104). Despite the risk unthinned stand were
ignited in the Gallinas watershed resulting in the devastating Hermits Peak/Calf Canyon wildfire.
The Santa Fe Mountain Landscape Resiliency Project will burn up to 38,000 acres and thin up to
18,000 of those acres. This means over half of the acres treated will be done in a manner that
according to the Forest Service, poses the highest risk of escape. However, the Project calls for
up to 20,000 acres for forest that had not been previously thinned to be burned with potentially
catastrophic consequences. The expedited procurement of the above requested records is



necessary for the Santa Fe Forest Coalition to assist in protecting the health and lives of
community members.

I11. HOW RESPONSIVE RECORDS SHOULD BE PROVIDED

Under FOIA, you are obligated to provide records in a readily accessible electronic
format and in the format requested. “Readily accessible” means text-searchable and OCR-
formatted. Pursuant to this requirement, we hereby request that you produce all records in an
electronic format and in their native file formats. Additionally, please provide the records in a
load-ready format with a CSV file index or Excel spreadsheet. If you produce files in .PDF
format, then please omit any “portfolios” or “embedded files.” Portfolios and embedded files
within files are not readily accessible. Please do not provide the records in a single, or “batched,”
.PDF file. We appreciate the inclusion of an index.

If you should seek to withhold or redact any responsive records, we request that you:

1. Identify each such record with specificity (including date, author, recipient, and parties
copied);

2. Explain in full the basis for withholding responsive material; and (3) provide all
segregable portions of the records for which you claim a specific exemption.11 Please
correlate any redactions with specific exemptions under FOIA.

IV. CONSEQUENCES OF AGENCY FAILURE TO COMPORT

An effect of the 2007 Amendments was to impose consequences on agencies that fail to
comport with FOIA's requirements. See S.Rep. No. 110-59. To underscore Congress's belief in
the importance of the statutory time limit, the 2007 Amendments declare that "[a]n agency shall
not assess search fees ... if the agency fails to comply with any time limit" of FOIA. 8
552(a)(4)(A)(viii) (emphasis added). Bensman v National Park Service, 806 F.Supp.2d 31 (DCD
2011).

Therefore, the Coalition would appreciate your assistance in expressly identifying any
exempt responsive records (or portions thereof) and the applicable FOIA exemptions for any
responsive materials withheld for this FOIA request. Please inform both the Santa Fe Forest
Coalition and myself in writing if there are any “unusual circumstances” that will cause delay in
responding to this FOIA request, or providing the records which are requested, and in addition,
please provide the approximate date that you anticipate a final response will be provided.

V. ESTIMATED DATE OF COMPLETION REQUESTED



Santa Fe Forest Coalition specifically requests the agency to provide an estimated date of
completion for this request.

VI. RECORD DELIVERY

We appreciate your help in expeditiously obtaining a determination on the requested
records. As mandated in FOIA, we anticipate a reply within 20 working days. Failure to comply
within the statutory timeframe may result in the Santa Fe Forest Coalition taking additional steps
to ensure timely receipt of the requested materials. Please provide a complete reply as
expeditiously as possible. You may email or mail copies of the requested records.

If you find that this request is unclear, or if the responsive records are voluminous, please
email me to discuss the scope of this request.

VIl. REQUEST FOR FEE WAIVER

FOIA was designed to provide citizens with a broad right to access government records.
FOIA’s basic purpose is to “open agency action to the light of public scrutiny,” with a focus on
the public’s “right to be informed about what their government is up to.” In order to provide
public access to this information, FOIA’s fee waiver provision requires that “[d]Jocuments shall
be furnished without any charge or at a [reduced] charge,” if the request satisfies the standard.

FOIA’s fee waiver requirement is “liberally construed.” The 1986 fee waiver
amendments were designed specifically to provide non-profit organizations such as the Coalition
with access to government records without the payment of fees. Indeed, FOIA’s fee waiver
provision was intended “to prevent government agencies from using high fees to discourage
certain types of requesters and requests,” which are “consistently associated with requests from
journalists, scholars, and non-profit public interest groups.” As one Senator stated, “[a]gencies
should not be allowed to use fees as an offensive weapon against requesters seeking access to
Government information ... ."

VIII. THE COALITION QUALIFIES FOR A FEE WAIVER

Under FOIA, a party is entitled to a fee waiver when “disclosure of the information is in
the public interest because it is likely to contribute significantly to public understanding of the
operations or activities of the [Federal] government and is not primarily in the commercial
interest of the requester.” 5 U.S.C. 8 552(a)(4)(A)(iii). The U.S. Department of Agriculture’s
regulations that govern FOIA requests to the Forest Service establishes the same standard.

Thus, the Forest Service must consider four factors to determine whether a request is in
the public interest: (1) whether the subject of the requested records concerns “the operations or
activities of the Federal government,” (2) whether the disclosure is “likely to contribute” to an
understanding of government operations or activities, (3) whether the disclosure “will contribute
to public understanding” of a reasonably broad audience of persons interested in the subject, and



(4) whether the disclosure is likely to contribute “significantly” to public understanding of
government operations or activities. As shown below, the Coalition meets each of these factors.

A. The Subject of This Request Concerns “The Operations and Activities of the
Government.”

The subject matter of this request concerns the operations and activities of the Forest
Service. This request asks for records concerning the Forest Service’s gathering of information
about, weighing of alternatives and implementation of the Santa Fe Mountains Landscape
Resiliency Project, the Santa Fe National Forest Land Management Plan #16318, the Gallinas
Watershed Prescribed Fire, Las Dispensas Unit, and the Hermit’s Peak/Calf Canyon Wildfire.

This FOIA will provide the Coalition and the public with crucial insight into how the
Santa Fe Mountains Landscape Resiliency Project together with related projects will be
implemented. It is clear that a federal agency’s management of public lands is a specific and
identifiable activity of the government, and in this case, it is the executive branch agency of the
Forest Service. Thus, the Coalition meets this factor.

B. Disclosure is “Likely to Contribute” to an Understanding of Government
Operations or Activities.

The requested records are meaningfully informative about government operations or
activities and will contribute to an increased understanding of those operations and activities by
the public. Disclosure of the requested records will allow the Coalition to convey to the public
information about Santa Fe National Forest projects. The Forest Service apparently intends to
implement the Santa Fe Mountains Landscape Resiliency Project in 2023. Once the records are
made available, the Coalition will analyze and present the information to the media, the
Coalition’s members, and the public through its website, in a manner that will meaningfully
enhance the public’s understanding of this topic.

Thus, the requested records are likely to contribute to an understanding of the Forest
Service’s operations and activities.

C. Disclosure of The Requested Records Will Contribute To A Reasonably-Broad
Audience Of Interested Persons’ Understanding of the Government’s Compliance
with Relevant Laws.

The requested records will contribute to public understanding of whether the Forest
Service’s actions are consistent with public safety, and local and federal laws. As explained
above, the records will contribute to public understanding of this topic. Activities of the Forest
Service generally, and specifically its controversial Santa Fe Mountains Landscape Resiliency
Project are areas of interest to a reasonably broad segment of the public. The Coalition will use



the information it obtains from the disclosed records to educate the public at large about this
topic.

Through the Coalition's synthesis and dissemination (by means discussed in Section I,
below), disclosure of information contained in and gleaned from the requested records will
contribute to a broad audience of persons who are interested in the subject matter.

Indeed, the public does not currently have the ability to easily evaluate the requested
records because they are not in the public domain. As the Ninth Circuit observed in McClellan
Ecological Seepage Situation v. Carlucci, “[FOIA] legislative history suggests that information
[has more potential to contribute to public understanding] to the degree that the information is
new and supports public oversight of agency operations....” McClellan Ecological Seepage v.
Carlucci, 835 F.2d 1282, 1286 (9th Cir. 1987).

Disclosure of these records is not only “likely to contribute,” but is also certain to
contribute to public understanding of the environmental and safety impact of the Santa Fe
Mountains Landscape Resiliency Project on public lands and public safety. The public is always
well served when it knows how the government conducts its activities, particularly matters
touching on legal questions. Hence, there can be no dispute that disclosure of the requested
records to the public will educate the public about this topic.

D. Disclosure is Likely to Contribute Significantly to Public Understanding of
Government Operations or Activities.

The Coalition is not requesting these records merely for their intrinsic informational
value. Disclosure of the requested records will significantly enhance the public’s understanding
of whether the Forest Service has completed the Santa Fe Mountains Landscape Resiliency
Project and is moving forward with the controversial plan to, potentially, set thousands of acres
of public lands on fire in an area where a previously catastrophic fire occurred only a few months
ago. Indeed, public understanding will be significantly increased as a result of disclosure because
the requested records will help reveal more about this subject matter. The records are also certain
to shed light on the Forest Service’s compliance with local and federal laws. Such public
oversight of agency action is vital to our democratic system and clearly envisioned by the
drafters of the FOIA. Thus, the Coalition meets this factor as well.

E. The Coalition has a Demonstrated Ability to Disseminate the Requested
Information Broadly.

The Coalition is a non-profit organization that informs, educates, and counsels the public
regarding environmental issues, policies, and laws relating to environmental issues, particularly
as applied to the Santa Fe National Forest. The Coalition mission is to ensure the public is kept
abreast of the critical issues concerning the preservation of biological diversity and public health.



The Coalition need not show how it intends to distribute the information, because
“[n]othing in FOIA, the [agency] regulation, or our case law require[s] such pointless
specificity.” It is sufficient for the Coalition to show how it distributes information to the public
generally.

IX. SFFC QUALIFIES FOR AND REQUESTS A FEE WAIVER

SFFC, a non-commercial and public-interest requester, hereby requests a waiver of all
fees associated with this request because disclosure “is likely to contribute significantly to public
understanding of the operations or activities of the government and is not primarily in the
commercial interest of the requester.” 5 U.S.C. § 552(a)(4)(A)(iii). This request satisfies both
statutory and regulatory requirements for granting a fee waiver, including fees for search, review,
and duplication. See 7 C.F.R. pt. 1, subpt. A, app. A 8 6(a)(1)(i)-(vi). Fee waiver requests must
be evaluated based on the face of the request. See Citizens for Responsibility & Ethics in Wash.
v. U.S. Dep ’t of Justice, 602 F. Supp. 2d 121, 125 (D.D.C. 2009).

X. COALITION’S COMMERCIAL INTERESTS

Access to government records, disclosure forms, and similar materials through FOIA
requests is essential to the Coalition's role of educating the general public. Founded in 2017, the
Coalition is a 501(c)(3) nonprofit conservation organization (EIN: 82-3756574) with more than
200 members and thousands of online activists dedicated to the protection of the Santa Fe
National Forest.

The Coalition has no commercial interest and will realize no commercial benefit from the
release of the requested records.

XI. CONCLUSION

Please provide a receipt for this request and provide a tracking number so that we may
inquire about the status of this request.

If you have any questions regarding this FOIA request or need help locating documents,
or if I can be of any other assistance, please feel free to contact me via email at
peter@sorensonfoialaw.com. Thank you in advance for your assistance. All records and any
related correspondence should be sent to my attention at the address below.

Best,

C. Peter Sorenson
Sorenson Law Office


mailto:peter@sorensonfoialaw.com

PO Box 10836
Eugene, Oregon 97440
peter@sorensonfoialaw.com

Attachments: Ex 101 - La Dispensas Review; Ex 102 - Resolution; Ex. 103 - Sarah Hyden Op-
Ed; Ex. 104 - Gallinas Environmental Assessment.

CERTIFICATION STATEMENT

I, Sam Hitt, certify that the statements made in this document are true, accurate, and

complete.

Name Date
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